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SUMMARY

The Oppositions filed by the Broadcasters seek arenewal of their licenses without a hearing
to determinewhether they have served the publicinterest duringtheir license period. The Oppositions
first attack the standing of the Petitioners. However, the Petition to Deny clearly establishes standing
since Chicago Media Action’s organizational members include residents of Chicago who watch the
stations.

TheOppositionsalso attack themeritsof the Petitionto Deny by claiming that Petitionershave
not provided prima facie evidence of substantial and material questions of whether the Broadcasters
have fulfilled their obligation to serve the public interest during the license period. However, the
CMPA Study provides such prima facie evidence of minimal coverage of local elections. Any
challengeto themethodology or the conclusions of the CMPA Study, whichwasconducted by neutral
professionals, must be further explored in a hearing.

Finally, the Oppositionssuggest that any review of their programming regarding local elections
would beaninfringement ontheir First Amendment rightsand editorial discretion. However, areview
of the Broadcasters programming isnecessary to enhancethe First Amendment rightsof theviewers.
Infact, it isthe First Amendment rights of theviewersthat are paramount, and which the Broadcasters
are obligated to serve. Accordingly, the Commission must designate the renewal applications for a
hearing to determine whether, based on the prima facie evidence, the Broadcasters have indeed

fulfilled their duty to serve the public interest.
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REPLY TO BROADCASTERS OPPOSITION
Chicago Media Action (CMA) respectfully submits this Reply to the Oppositionsto CMA'’s
Petition to Deny filed by the broadcasters listed in the above caption (collectively referred to as
Broadcasters). Asisdemonstrated below, the Broadcasters Oppositions do not provide any basis
for finding that they have fulfilled their public interest obligation or that a hearing is unwarranted to

determine whether they have fulfilled their public interest obligation.



. STANDING

WCPX, WLS-TV and anon-party, thelllinoisBroadcasters Association, haveinterposed claims
that CMA lacksstanding to appear beforethe Commission. They complainthat CMA hasnot provided
adeclaration from alocal resident of Chicago or regular viewer of the stations.

The petition fully establishes CMA’s standing. Standing of a group is established so long as
the group providesan affidavit from“membersentitled to standing intheir ownright, and those persons
indicatethat thegroup representslocal residents.” InreApplicationof Vineland, NJ, 5 FCCRcd 7499,
7501 n. 2(1990) (citing NAB Petition for Rulemaking, 82 FCC2d 89, 98-99 (1980)). SeealsoLicense
Renewal Applications for Philadelphia Sations, 5 FCCR 3847 (1990). Mitchell Szczepanczyk’s
declaration fully establishes CMA’sright to participate. He identifies himself as a board member of
CMA and states that “CMA’s individual members are residents of the Chicago area and are regular
viewers of televisions stationsin the Chicago Market.” Since CMA’smembersarelocal residentsand
viewers, Mr. Szczepanczyk, asaCMA member, hasstandinginhisownright, asaresident and viewer,
and has declared CMA representslocal residents. Thus, there can be no doubt or question that CMA
hasestablished standing to opposetherenewal applicationsof the Broadcasters. SeelnreApplication
of WDOD of Chattanooga, Inc. 12 FCCRcd 6399, 6400 1 6 (1997) (standing was established since
the executive director of the petitioning group established that he was aresident and regularly listened
to the stations).

I[I. LEGAL ANALYSIS

Despite the Broadcasters attempts, the Broadcasters Oppositions do not demonstrate that

CMA has failed to present substantial and material questions of fact or that the renewal applications

should not be designated for ahearing. Infact, CMA has provided morethan sufficient evidence, i.e.,



the findings of the CMPA Study, to show that there indeed are substantial and material questions of

fact asto whether renewal of the licensesisin the public interest. The Broadcasters arguments fall

short of providing any real grounds for simply renewing the licenses without a hearing.

A. The CM PA Study Raises Substantial and M aterial Questions of Fact asto Whether a
License Renewal Would Be Consistent with the Public Interest, Convenience, and Ne-
cessity.

The Commission cannot renew the license of a broadcaster if substantial and material issues
of fact have been raised regarding the broadcaster’s service. 47 USC 8309(d). The CMPA Study
providesspecificfactsregarding theamount of local election newscoverage provided by the Broadcast-
ers. The CMPA Study provides evidence of awoefully minimal amount of coverage related to local
electionsin the Chicago market asawhole. Thus, the evidence presented inthe CMPA Study clearly
raises a substantial and material issue of whether each of the Broadcasters has met its obligation to
serve the public interest, namely by providing viewers information about local elections and ballot-
related issues. In fact, none of the Broadcasters serioudly challenge the conclusions of the CMPA
Study, that there was minimal coverage of local elections. Rather, the Broadcasters attempt to poke
holes and point out flaws of the CMPA Study.

However, thisis not the appropriate forum to challenge the methodology or the conclusions
of the CMPA Study. CMA isnot required, at thisjuncture, to “fully establish ...what it isthe very pur-
pose of the hearing to inquireinto....” Citizens for Jazz on WRVR, Inc. v. FCC, 775 F.2d 392, 397
(D.C. Cir. 1985). The Commission is barred from applying a merits standard to the CMPA Study.
Id. The Commission “must look into the possible existence of afire only whenit is shown agood deal
of smoke” not “whenit isshown the existenceof afire.” 1d. TheBroadcastersherewould have CMA

show the existence of afire.



For example, some Broadcasters contend the CMPA Study is flawed because only some of
the Broadcasters programs were analyzed in the CMPA Study. See Oppositions of WCPX-TV,
WSNS-TV, and lllinois Broadcasters Association. However, in addition to the news programming
of the top five stations, the CMPA Study attempted to analyze public affairs programming on all the
stations. See CMPA Study at 13. Moreover, since CMA's petition alleges a market-wide failure to
cover local elections, it is necessary to view the conduct of all the stations, and not simply those that
broadcast news programming.

Under applicable policy, al broadcastersin a market are collectively responsible for meeting
the needsof their community. 1nDeregulation of Television, 98 FCC2d 1075 (1984), the Commission
stressed that during the renewal process, an individual station’s decisions regarding programming is
not the only factor in determining whether that individual licensee has provided issue-responsive
programming relevant to the community. Id. § 37. Rather, programming provided by al the
broadcasters may be considered to determine whether the public interest of the community has been
met. 1d. at 138. Asaresult, it isentirely logical and necessary to consider the programming efforts
of all the stationsto determine whether they have fulfilled their duty to provide programming relevant
to the local community.

Another aleged flaw raised wasthat the entire licensetermwas not analyzed. See Oppositions
of WGN-TV, WCPX-TV, WFLD-TV, WPWR-TV,WCIU-TV,WFBT-TV,WLS- TV, WMAQ-TV,
and lllinois Broadcasters Association. However, for the purpose of considering whether to designate
a hearing, the Commission has frequently relied on monitoring studies of brief periods. See, e.g.,
Catoctin Broadcasting Co., FCC 85-155 (May 2, 1985); United Broadcasting Company, 59 FCC2d

1412, 1413 (Rev. Bd. 1976); New South Radio, Inc., 59 FCC2d 337, 344 (1975); New Mexico



Broadcasting Co., Inc, 54 FCC2d 126 (1975). Indeed, prior to 1984, the Commission routinely
reviewed a broadcaster’s performance based on a “composite week” to determine if the licensee's
programming, during the entire renewal period, had met the public interest during the license period.
Seelnthe Matter of Broadcast Localism, 19 FCCRcd 12425, 12430 n. 36 (2004) (explaining that the
composite week wasthe “basic measure of the extent to which” the broadcaster fulfilled its program-
ming obligations during the license period). Here, the CMPA Study goes beyond aweek’ s worth of
programming and instead providesamonth’ sworth of programming asameasure of the Broadcasters
performance.

Some Broadcasters aso contend the CMPA Study is not accurate since other sources of
informationfor local newswerenot analyzed, specifically non-broadcast mediaavailableinthe market.
See Oppositions of WGN-TV, WCPX-TV, and lllinois Broadcasters Association. Essentialy, the
Broadcasters are attempting to dismiss their responsibility to serve the public interest by suggesting
that other, non-broadcast mediain the marketplace fulfill the Broadcasters' responsibility. However,
Commission policy does not consider what non-broadcast mediaprovideto berelevant becausethose
media are not subject to a public interest mandate. Moreover, and in any event, those media do not
meaningfully contribute to debate on local issues, including elections. See In the Matter of 2002
Biennial Regulatory Review, 18 FCCRcd 13620, 13673 1145, 13693 1191 (2004). The Commission
has noted that “cable networks are amost exclusively offering national or broadly defined regional
programming.” Id. at 13693 1191. “In contrast, local broadcast televisions offer a mix of national
programming and local programming” relevant to a certain geographic area. 1d. at 13673 | 145.
Further, reliance on the Internet asasource for local newsisalso misguided sincethe “Internet isalso

limited initsavailability and asasource of public news.” PrometheusRadio Project v. FCC, 373 F.3d



372, 415 (3™ Cir. 2004).

Thus, the availahility of non-broadcast mediasuch as cable and theinternet are not meaningful
servicesfor local news. Further, unlike broadcasters, these aternatives are not required to focus on
local issues as broadcasters are bound to promote localism. As aresult, the Broadcasters till have
an obligation to provide relevant programming independent of services provided by non-broadcast
media

WCIU-TV and WFBT-TV take issue with the sponsor of the CMPA Study. They claim that
Meredith McGehee is not an appropriate sponsor of the CMPA Study. However, Ms. McGehee was
personally involved with the CMPA Study. As she stated in her affidavit, the Alliance for Better
Campaigns, (now part of the Campaign Legal Center) commissioned the CMPA Study. If thereisany
dispute asto her knowledge or qudlifications, those issues can more fully explored, and in fact ismore
appropriately explored, at a hearing.

The CMPA Study is clear evidence of “smoke,” raising substantial and material questions of
fact. Moreimportantly, though, the evidence CMA isrequired to provide is evidence of “primafacie
sufficiency.” Citizens for Jazz, 775 F.2d at 397. Thus, not only are the results of the CMPA Study
presumed to betrue, but the evidence cannot bejudged based onwhether it canmakea” fully persuasive
case, but rather what areasonablefactfinder might viewasapersuasivecase.” 1d. (emphasisinorigina).
Here, the CMPA Study easily meets that standard.

The CMPA Study was conducted by an independent source, who is an acknowledged and
distinguished expert in media analysis, including election studies. Further, despite the Broadcasters
attacks, the CMPA Study wasconducted following an established methodology. Thus, since substantial

and material issues of fact have been raised, the Commission at the least must conduct further inquiry



as to whether or not the Broadcasters provided its viewers with a sufficient amount of local news
programming relating to local elections. See Bilingual Bicultural Coalition on Mass Media, Inc. v.
FCC, 595 F.2d 621, 630, 634 (D.C. Cir. 1977) (Commission must conduct further inquiry once a
“factual uncertainty” has been raised).

B. The Petition to Deny IsNot an Attempt to Impede on the Rights of the Broadcasters.

Rather than acknowledging their duty to serve the needs of their community, the Broadcasters
asotrytoreframetheissue asto whether CMA haspresented primafacie evidence of the Broadcasters
fallureto serve the public interest, thereby raising a substantial and material issue of fact. The Broad-
casters postulate that CMA’s Petition to Deny is an attempt to return to a quantitative programming
standard and is seeking relief that can only be granted through legidation. Similarly, the Broadcasters
also try to skirt the central issue by claiming that CM A’ s Petition to Deny attemptsto restrict the First
Amendment rights and editorial discretion afforded to broadcasters as to what eventsto cover. This
is simply not the case and is especially underscored by the fact that the Broadcasters do not seriously
dispute the central finding of the CMPA Study, that there was minimal local coverage regarding local
elections.

Although thereis no longer a quantitative standard, alicensee still has an obligation to address
local and community issues. Deregulation of Radio, 84 FCC2d 968, 982 (1981); recon. granted in part
and deniedin part, 87 FCC2d 797, aff’ din part and remanded in part sub nom., Office of Communica-
tion of the United Church of Christv. FCC, 707 F.2d 1413 (D.C. Cir. 1983). Andalthoughthelicensee
is afforded discretion as to how and whether to address certain issues, the licenseeis not entitled to a
renewal of itslicenseif it has abused that discretion. Deregulation of Televison, 98 FCC2d at  39.

Itisthat very discretionthat CMA’ s Petition to Deny addresses. CMA'’ schallengeisto the Broadcast-



ers discretion in the amount of programming related to local elections.

Furthermore, the Broadcasters do not dispute the fact that there was minimal coverage of local
elections. Rather, the Broadcasters argue that it was within their discretion to provide little to no
coverage of these elections. However, as more fully discussed in CMA’s Petition to Deny, central to
the role of broadcasting is the aspect of localism and the right of citizensto receive information about
candidates for public office. Petition to Deny at 5-6. None of the Broadcasters can disputethis. Yet,
they claim they have ultimate discretion in determining what, if any, information is conveyed to the
public, even information that both the Commission and the Courts have found to be integral to a
broadcaster’ sresponsibility. Petition to Deny at 5-6. Instead, the Broadcasters attempt to hide their
abuse of discretion behind the protections of the First Amendment’s freedom of speech.

However, it isthe citizens the Broadcasters are supposed to serve that have “ paramount” First
Amendment rights. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969). In fact, the
Broadcastersseemtoforget that theairwavesbelong to the citizens, who have permitted the Broadcast-
ersto make use of the spectrum. The quid pro quo for broadcasters' right to exclusive use of publicly

owned spectrumistheir commitment under the CommunicationsAct to servethepublicinterest, because

itis
the right of viewers and listeners, not the right of broadcasters, which is paramount...,
the right of the public to receive suitable access to social political, esthetic, mora and
other ideas and experiences which is crucia here.

Id.

Asmorefully discussed inthe Petition to Deny, abasic value afforded to citizensunder the First
Amendment is the access to speech concerning governmental elections. Petition to Deny at 7. Thus,
an increase of the Broadcaster’ s news programming related to local elections would not result in the
restriction of the Broadcasters' First Amendment rights. Rather it would enhancethe First Amendment

8



rightsof theviewers, allowing theviewersto makeinformed decisionsinlocal politics.® It ishypocritical
for the Broadcastersto claim an infringement on their rights to freedom of speech, yet ignorethe rele-
vance of those same rights to the citizens that the licences are intended to serve.

When not hiding behind constitutional arguments, the Broadcasters make excuses for such
limited news programming regarding local elections. For example, the Broadcasters contend that the
local elections were not contested or their was no interest in them. However, the Chicago Sun-Times
and Chicago Tribune, which servethe Chicago metropolitan area, thought it of interest to itsresidents,
to cover the local races. Some of those articles carried during the monitoring period include the
following:

. October 18, 2004: explanations for the endorsements of one candidate over the others
by the Sun-Timesin contested area races for the Illinois House of Representatives for
the following districts: 16", 17", 18", 19™, 20™, 219, 22", 24™, 28", 35", 36™, 38", and
40™,

. October 14, 2004: explanations for the endorsements of one candidate over the others
by the Chicago Tribunein contested arearacesfor thelllinoisHouse of Representatives
for the following districts; 24™, 28", 35™, 36", 38", 40™, 43", 46™, 47™, 48", 50™, 51%,
52", and 53rd.

. October 13, 2004: explanations for the endorsements of one candidate over the others
by the Chicago Tribunein contested arearacesfor thelllinoisHouse of Representatives
for thefollowing districts: 5™, 8", 10", 11™, 12, 15" 16", 17", 18", 19™, 20", 219, and
22nd.

. October 13, 2004: explanations for the endorsements of one candidate over the others
by the Chicago Tribunein contested arearacesfor thelllinoisHouse of Representatives
for the following districts: 1%, 2, 39, 4™ 5" 6" 7t 9" 10" and 11™.

Clearly, there were local races that were contested and raised significant issues affecting citizens, and

for the Broadcasters to insist otherwise is unfounded.

'CMA has submitted a Statement, provided as Attachment A, emphasizing the need and
importance of local election coverage for the community.

9



The Broadcasters also attempt to undermine the merits of the Petition to Deny by stating that
thelicense renewal should be awarded based on the Broadcasters' overall programming service, rather
than their effortson asingleissue. However, anecessary and critical component of that overall effort
islocal election news programming, whichinturn, isacritical component of serving the publicinterest.
Thefindings of the CMPA Study show that the Broadcasters, collectively, failed in their duty to serve
the publicinterest by providing aminimal amount of local election news programming. The Broadcast-
erswould liketo evadetheissue by pointing to their overall programming and claiming that the minimal
amount of local election news programming is sufficient to meet their public interest duty. However,
simply providing some programming does not lead to the conclusion that the Broadcasters have met
their duty and therefore deserve an automatic renewal of their broadcast license. SeeIn the Matter of
Revision of Programming and Commer ciali zation Policies, Ascertai nment Requirements, and Program
Log Requirements for Commercial Televison Sations, 104 FCC2d 357, *4 (1986) (“[A]n alegation
that a licensee has failed to address an issue of particular relevance to a significant segment of the
community, may be raised even where some issue-responsive programming has been provided.”).
[11. CONCLUSION

The Petition to Deny is appropriately before the Commission since Petitioners, as residents of
Chicago, havetheappropriate standing to challengetherenewal applicationsof the Broadcasters. More
importantly, there exists prima facie evidence, i.e. the CMPA Study, raising substantial and material
guestions of fact as to whether the Broadcasters have fulfilled their duty to serve the public interest
duringthelicenseperiod. Thus, theCommissonmust designatetheBroadcasters renewal applications

for ahearing to resolve these substantial and material questions of fact.
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Respectfully submitted,

Parul Desai

Andrew Jay Schwartzman
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Attachment A:
CMA Statement



" P.O. Box 14140, Chicago IL, 60614, USA
/ Call toll-free 1-866-260-7198
A & cma @chicagomediaaction.org

CHICAGO MEDIA ACTION hitp://’www.chicagomediaaction.org

CMA Statement for Inclusion in Reply
January 16, 2006

Informed elections are an essential aspect of any democracy. CMA is
particularly concermed about media and democracy. The Media Access Project,
acting in our members' name and with CMA's approval and concurrence, has
raised more than enough doubt concerning the adequacy of the Chicago TV
stations' 2004 coverage of local elections. By any reasonable standard,
Chicagoans deserve public hearings on the matter. (And, judging by the
separate, yet related and concurrent Third Coast Press FCC Petition to Deny and
the responses to it, further public discussion on other relevant matters is called
for as well.)

CMA is particularly struck by the Broadcasters' repeated claim that a large
number of elections for local and state offices and various referenda are just a
simple, "single issue" that could perhaps be entirely overlooked at their
discretion, as long as other “issuas” are covered.

CMA needs to know: How have we arrived at this sad point? And: How do we
get out of here?

An examination of the CMPA study can best be carried out through the public
hearing we seek, as can a proper examination of the many other issues that
have arisen, such as:

* What, if anything, is "absurd" about our concerns?

* What, if anything, in our statements about the residence of our members
“stretches credibility"?

* Has state and local election coverage been "suppressed"? "intentionally™?
"corruptly™?

* |s free speech for people or for things?

* Should the "market” or "marketplace” take precedence over democracy?



* What makes TV broadcast corporations and their lawyers spend so much time
and money avoiding the truth?

* Are Chicago's TV broadcasters "using the public's airwaves to express their
tacit support for elective mass destruction, civil and human rights abuses, torture
and mass murder” and have they "systematically engaged in policies which
brought specific harm to the Chicago African American community, the broader
Arab and Muslim communities, and other communities of color, by what can only
be explained by their deliberate and repeated omission and marginalization"?

* How can local broadcasters best provide the civic information democratic
communities require?

And so on.

Chicago Media Action declares here that the Reply by our counsel to which this
is attached represents accurately our organization's serious concerns about the
demonstrated and joint failure of the Chicago area’s TV Broadcasters to
adequately cover local elections. We are victims of the Broadcasters' "abuse of
discretion”; the public is "paramount”.

Vot i

Scott Sanders, for
Chicago Media Action
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Molly Pauker
5151 Wisconsin Avenue, NW
Washington, DC 20016
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William L. Watson

Paxson Communications Corporation
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West Palm Beach, FL 33401-6233
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Suite 300
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WCIU-TV Limited Partnership
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2000 K Street, NW
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Washington, DC 20006
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